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DIGEST:

Government' a alleged failure to provide
proterter with IFB amendments in time for
protesttrr to subjuit timely bid provides no
basis for considering protester' a late bid
where 48 bidders were soiicited, 9 bids
were timcLly, and there is no indication
that low bid prices were unreasonable or that
consracting agency intended Lo preclude
protest..r from computing.

Oil Country Materials of Houston, Inc. (Oil Country),protests
the decision IBy the Fedcral Energy Administration (FEA), now the
Department of Energy (BOE): that Oil Country's bid submitted in
response to invitation for bids (1DB) 13-70125 was received latc
and could not be considered fur award.

According to DOE the IF} and 3 amendments were issued to
48 bidders on the rI:' list. Bid opening was scheduled for
10 a.m., Fay 24, 1977.

On May 16, a repr-.en.Utive of Oil Country telephoned the
FEA contract specialist in charge of -the procurement and stated
that Oil Country had ruceived amendment number 3 but not the
first two amendments. Tlia FEA contract tpecialist suggested
that Oil Country have n local Washington representative pick up
the 2 amendments or ar::ange for their expedited delivery. Oil
Country rejected this suggestion. On the same day, the contract
specialist hand-carried the amendments to the post office and mailed
them to Oil Country.

Oil Country' s bid was received at FEA'a Office of Procurement
at 3:10 p.m., May 24,or after the time set for bid opening. The
envelope containing 011. Country' s bid had a postage meter stamp
dated May 20, 19,7. The bid had not been sent by registered or
certified mail, and the? pnstage stamp had not been canceled.
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Following rhe receipt of Oil Country's lotae bid, FEA conducted
an investigation to determine whether the late receipt was due to
Government mishandling. While the investigation did not establish
the exact time the bid was received at the FEA mailroom, it produced
no evidence that the late receipt of Oil Country's bid was due to
Government mishandling. In fact, the procedure fo= handlin3 bids
for this procurement had been modified to expedite delivery of the
bids to the bid opening room.

DOE states that section 1-2.303 of the Federal Procurement
Regulations (FPR) (1964 ed. amend. 178) prohibits the consideration
of a bid received after tha time set for receipt of bids except as
provided in FPR 5 1-?.201 (31) (1964 ed. cmend. 178), which was
incorporated into the IFB in the "Instruction to Bidders."
FPR reads in pertinent part as fcllts~n:

"LATE BIDS, MODIFICATIONS OF BIDS, OR WITfiDPAWAL OF BIDS

"(a) Any bid received at tha office designated in the
solicitation after the exact ti'ue specified for receipt
will not be considered unless it is received before
award is made an'd either: (1) it was sent by registered
or certified mail nct later than the fifth calendar day
prior So the date specified for the receipt of? bWd (e.g.,
a bid submitted in response to r solicitation requiring
receipt of bids by the 20th Of the month must have
been mailed by the 15th or earlier); or

"(2) It was sent by mail (or telegram if authorized) and
it is deter.-.4.ned by the Gov2rnment that tl.e late receipt
was due solely to mishandling by the Governmrnt after
receipt at the Covernrjent installation,

* * * X*

"(c) The only acceptable evidence c- estAbllsh:
(l) The daty of mailing of a late bid, modification.
or withdrawal sent either by registecedplr cr/trified
mail is the U.S. Postal Servic- posttnark. or. the
wrappcr or on the original receipt from tt!e U.S.
Postal Service. If neither postmark shliw' a legible
date, the bid, modification, or withdrawal shall be
deemed to have been mailed late. (The ~erm 'rostmark'
means a printed, sta'ped, or otherwise placed x:npression
the. is rc.d-ly Identifiable w chout further action as
having been supplied and affixed on the date of mailing
by employees of the U.S. Postal Service.)"
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DOF ~oints out that since Oil Country' a bid had not teen sent by
registered or certified mail, not later than the fifth calendar day
prior to the date specified for receipt of bids, there was no
acceptable evidence which established that Oil Country's bid had
been mailed, nor was there any indication that its late .eceipt
was due to mithandling by the Government after receipt at the
Government installation. Accordingly, PEA had no choice but to
reject Oil Country's bid.

DOE further argues that the fact that Oil Country received the
first tro amendments several days before bid opening provides no
basis for accepting its late bid. FEA's contract specialist attempted
to expedite distribution of the amendments to Oil Co-untry, and there
is no indication of nny deliberate attempt to preclude Oil Country
from~competing. Moreover, Oil Country chose not to arrange for a
more expeditious method for acquiring the amendments or for trans--
mitting its bid.

DOE contends,alternatively, that 'since Oil Country did not
protest the late receipt of the amendments or the time Eet for
bid opening, ar alleged impropriety in the solicitation, until after
bid opening, its protest is untimely under GAO's Bid Protest
Procedures, specifically 4 C.F.R. I 20.2(b)(1) (19i7), which reads
in part La follcws:

"Proaresth based upon alleged improprieties in
any type of solfcitation which are apparent
prior to bid opening or the cloking date for
receipt of initial proposals ,shall be filed
prior to bid opening ar the cloucing date for
receipt of initial propoEula,."

According to Oil Country, it requested that FEA ftir 1 Ii
it with copies oL amendment. 1 and 2 two weeks before bid opening,
and at no time did FEA suggest that an Oil Country represcntative
come to Washington To pick up the amendments. OiL Country states
further that its late bid should have been considered since the re-
quested amendments were received only 4 says prior to bid opening
hecause of a C~o&.ernmenL delay in responding to Oil Country's
request, and its bid was mailed the same day the amendments were
received. The essence of Oil Country' a protest is tiat its bid was
Yate because of Government inaction. Oil Country does not protesr
. bid onenitng date or all.nge other improprieties in thei' IFD.
Coanequently, its protest is timely.
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For the reasons stated above by DOE, we agree th.jt' Oil Counsy,' a
bid was late and consequently it should not have bexn considered. In
this. regard, we have held thzt:

"** * where the method of solicitation in fact
provided adequate competition and reasonable prices,
the failure to solicit a particular bidder. or the
failure to solicit him in time for him to submit
a timely bid, does not, absent a ghowinr of a deliberate
intent to CAclude that: bidde:!, afford a sufficient basis
to cancel a solicitation or question an otherwise proper
award. 49 Comp. Gen. 707 (1970); L'-155119, Fnvember 20,
1964; B-177962, March 28, 1973; cf. B-174619, $arch 27,
1972." 3-17C967, November 5, 1973.

In the instant case, 43 bidders were solicited. Nine timely
bids were received, which indicates that there was adequate com-
petition. Air Inc., B-1887l0,-September 15, 1977, 77-2 CPD 192.
There is no evidence that the low bid prices were unreasonable.
Although there is a conflict in the record as to when Oil Country
asked FEA to provide it with copies of amendments 1 and 2, theie is no
showing that FEA deliberately tried to preclude Oil Country from
competing.

Based on the foregoing, the protest ! a denied.

>4h-7 i. ?'
DoPutP Comptroller General

of the Un. 4 States
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